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' This rﬂatter came Before the TenneSSee Regulatory Aufhority (“Authority” or
“‘TRA”') dﬁring a regularly scheduled Authority Confere,nce‘held on April 16, 2002, for
consideration of the establishment of performance measurements, beﬁéhmarks and
cnforcémént mechanisms to be implemented thrdugh interconnection agreements entered
into between BellSoﬁth Telecommunications, Inc. (“BellSouth”) and Competing Local
: E)gchange Carriers (“CLECs”). Upon reviewing the record of this docket and Docket No.
99-00430,l the Direétors voted unanimbusly' to adopt the perfohnance measurements,
“benchmarks and enfOrcemeht mechanisms attached hereto. -
Procedural HiStory‘ ,'
At a regularly scheduled Authority Conferencé held oh Februaiy 21, 2001, the

Authority opened this docket to develop a common set of performance méasurements,

! In re Petition for Arbitration of ITC"DeltaCom Communications, Inc. with BellSouth Telecommunications,
Inc. Pursuant to the Telecommunications Act of 1996, TRA Docket No. 99-00430 (hereinafter
“BellSouth/DeltaCom Arbitration™).




benchmarks al"ld’ enforcement " mechanisms to ensure that BellSoufh provides
noﬁd’isc‘riminatory access to its network elements as required by the Telecommunications
Act of 1996;2 Concurrent with the establishment of this docket, the Authority adopted, as
a base, the perfonh‘ance measurements, benchmarks and enforcement mechanisms ordered
in TRA Docket No. 99-00430, the BellSouth/DeltaCom Arbitration® The Authority
appointed Director H. Lynn Greer, Jr. to serve as the ?re-Hearing Officer in this
proceeding. | | | |
On March 12, 2001, the Executive Secretary issued aNotice requesting comments
from all intere_Sted parties on the following‘issues:
1. | ‘Should the performance measurements, benchmarks and
enforcement mechanisms as adopted be revised? If so, specify what

“changes should be made and provide supporting rationale.

2. Should a change control process be considered in this docket? If so,
provide supporting rationale and details of the process you recommend.

AT&T Communications of the South Central States, Inc. (“AT&T”), ATM-Discount

Communications, Inc. (“ATM-Discount”), the CLEC Coalition, ACCESS Integrated

s This docket was created, in large part, as a response to a request by BellSouth through its Petition filed in
TRA Docket No. 00-00392 (BellSouth Telecommunications, Inc. Petition to Convene Generic Docket and to
Resolve Pending Arbitration Issues). In that Petition, and in subsequent filings in TRA Docket No. 99-
00430, the BeliSouth/DeltaCom Arbitration, and in this docket, BellSouth expressed its desire that the TRA
resolve arbitration issues of performance measurements, benchmarks and enforcement mechanisms in a
generic' docket, rather than on a piecemeal basis. This docket is in essence an extension of the
BellSouth/DeltaCom Arbitration in that the Authority ordered that “[t]hese measures and mechanisms (in
DeltaCom) should remain in effect permanently or until this Authority conducts a generic proceeding to
adopt permanent performance measures and enforcement mechanisms applicable to all CLECs.”
BellSouth/DeltaCom Arbitration (Interim Order) (Issued August 11, 2000) p. 12.

3 BellSouth/DeltaCom Arbitration (Final Order of Arbitration) (Issued February 23, 2001); see also (Order
on Reconsideration and Denying Joint Motion) (Issued June 26, 2001) pp. 7-8.

* The following providers are members of the CLEC Coalition: AT&T, ACCESS Integrated Networks, Inc.,
the Association of Communications Enterprises, Birch Telecom of the South, Inc., Brooks Fiber
Communications of Tennessee, DIECA Communications d/b/a COVAD Communications Company, ICG
Communications, - Inc., MCImetro Access Transmission Services, LLC, Mpower Communications
Corporation, Time Warner Telecom of the Mid-South, L.P. and XO Tennessee, Inc. '
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NetWorkS; Inc. (“ACCESS”) and BellSéuth Teleéommunications, Inc. (“BellSouth”) filed
Comments on April 6, 2001.

At a‘Pr/e-Hea!tr‘ing Conference held on May 1, 2001, the Pre-Hearing Officer granted
Petitions td Intervene filed by the following’ parties: "ACCESS, the Association of
Communicéﬁons Enterprises, Inc., AT&T, ATM-Discount, BellSouth, Birch Telecom of
the South, Inc. (“Birch;’), Brooks Fiber Communications of Tennessee, Inc., DIECA
Cofnniunications d/b/a COVAD Communications Company (“COVAD”), ICG
Communicétioné, Inc., MClImetro Access Transmission Se,fvices, LLC “(MICmetro™),
Mﬁdwer Communications Corporation (“Mpower”), NewSouth Communications,
Southeastem Competitive Carr_ieré Aséociation (“SECCA”), Time Warner Telecom ’of the
Mid-South, L.P. (“Time Warner”) and XO‘ Tennessee, Inc. (“X0O”).

The Pre-Hearing Officer also established a ﬁrocedural schedule and took judicial
| néﬁce of the record in the BellSouth/DeltaCom Arbitration. After ¢0nsidering the parties’
comments, the Pre-Hearing Officer decided to remove Issue No. 2 (“change control”) from
this’ dbcket. Finally, 1 the Pre-Hearing Officer encouraged the parties to file joint
stipulations on those performance measurements adopted in the BellSouth/DeltaCom
Arbitration to which they had no objection. The prOCedural‘ schedule required the parties
to file éll pré—ﬁled direct testimony by July 9, 2001 and all pre-filed rebuttal testimony by
August 3, 2001.
| ~ On June 15,’ 2001, the Pre-Hearing Ofﬁcér is>sued the Initial Order on Discovery
Disputes. In addition to resolving controversies arising during discovery, the Order
modified’dates’ in the procedural schedule requiring all pre-filed direct testimony be filed

by July 16, 2001 and all pre-filed rebuttal testimony by August 10, 2001. On July 16,



2001, the CLEC Coalition filed the testimony of Cheryl Bursh and Robert Bell, Ph.D.
Birch filed the testimony of Tad Jerret Sauder, COVAD filed the teStimony of Thomas E.
Allen, ACCESS filed the testimony of Rodney Page, ATM-Discount filed the testimony of

Morris “Nick” Harris, Time Warner filed the testimony of Tim Kagele, WorldCom, Inc.

kﬁled the testimony of Karen Kinard, and BellSouth filed the testimony of Edward J.

Mulrow, Ph.D. and David A. Coon.

On July 31, 2001, the Authority issued a Notice informihg the parties that a hearing

in this ,dkocket was scheduled from August 20 through 24, 2001. BellSouth filed the

Rebuttal testimony of David Cooh, Edward Mulrow, Ph.D.,‘Ronald Pate and William

| Taylor, Ph.D. Birch filed the Rebuttal testimony of Tad J érrét Sauder on August 10, 2001.

WOrlqum, Inc. filed the Rebuttal testimony of Karen Furbish.
On August ‘10, 2001,' KMC Telecom III, Inc. and KMC Telecom V, Inc. filed a
Petition for Limited Intervention, which was granted by the Pre-Hearing Officer on August

13, 2001. On August 15, 2001, the Pre-Hearing Officer granted US LEC of Tennessee’s

(“Us LEC”) Petition to Intervene, which was filed on June 28, 2001. Also, on August 15,

2001 the Pre-Hearing Ofﬁcér granted Mpower’s Motion to Withdraw Petition to Intervene.

Mpower’s motion was based on its assertion that it would no longer provide service in

Tennessee.

On AuguSt 15,  2’001 all parties sponsorihg witnesses ﬁled a Motion té Establish
Order of ‘Partiés and Wz’tnesSes. The Pre;Hearing Officer granted the Motion on August
16, 2001 ahd eStéblished the order of parties and witnesses to be présented at the Hearing,
Qn August 16, 2001, the Pre-Hearing Officer also issued a Notice requiring the parties to

complete a Matrix, attached to the Notice, prior to the outset of the Hearing. The Matrix



listed performance measurements, benchmarks and enforcement mechanisms adopted in
prior TRAk'kOl"ders. The parties were asked to idehtify whether they agreed or disagreed
with the Baseline Measures ineluded therein and, if not, to propose an alternative.

- On kAugusyt 16, 2001, Broadslate Networks. Inc. (“Broadslate”) filed a Petition to
Intervene. On August 17, 2001, Broadslate filed a Motion{ to Submit Direct Testimony,
seeking te’ﬁle the testimony of John Spilman, Broadslate’s Director of Regulatory Affairs
and Iridlistry Relations concerning four incidents of purportedly anti-competitive conduct
on the part of BellSouth or its agents. BellSouth filed its Response to Broadslate’s
Petition to Intérvene and the Motion to Submit Direct Testimony. BellSouth opposed both
filings. |
The Hearing of August 20 through August 23, 2001

The Hearing in this docket was held before the Directors of the Authority from
August 20 through August 23, 2001. The parties in attendance at the Hearing included:
- BellSouth Telecommunications, Inc. — Guy M. Hicks, Esq., 333 Commerce Street, 22™
Floor, Nashville, TN 37201-3300 and Phillip Carver, Esq. and R. Douglas Lackey, Esq.,
675 West Peach Street, Suite 4300, Atlanta, GA 30375;
AT&T Commumcatlons of the South Central States, Inc. — James P. Lamoureux, Esq.,
William Prescott, Esq. and Michael Hopkins, Esq., 1220 Peachtree St., N.E., Room
8990, Atlanta GA 30309;
Time Warner Telecom of the Mid-South, L.P. and NewSouth Communications — Charles
B. Welch, Jr., Esq., Farris, Mathews, Brannan, Bobango & Hellen, 618 Church Street,
Suite 300, Nashville, TN 37219;
ACCESS Integrated Networks, Inc., ATM-Discount Communications, Inc., Birch Telecom
of the South, Inc., Broadslate Networks, Inc., DIECA Communications d/b/a COVAD
Communications Company, ICG Communications, Inc., Southeastern Competitive
Carriers Association, US LEC of Tennessee, and XO Tennessee Inc.— Henry Walker,
Esq., Boult, Cummings, Conners & Berry, 414 Union Street, Suite No. 1600, Nashville,
TN 37219-8062.

MCIWorldCom — Susan Berlin, Esq., 6 Concourse Parkway, Atlanta, GA 30328.




KMC Telecom 111, Inc. and KMC Telecom V, Inc. — H. LaDon Baltlmore Esq ., Farrar &
Bates, 211 7™ Ave. , Nashville, TN, 37219.

As a prellmmary matter, the Directors granted Broadslaté’s Petiﬁon to ’lntervene and
denied its Motion to Submit Direct Testimony, finding that the filing was untimely.

At:the Hearing; BellSduth presented the following witnesses: William E. Taylor,
kPh.D., Ronald M. Pate, David A. Coon and Edward J. Mulrow, Ph.D. Mr. Pate addressed
| primarily the issﬁss of change management and service request ﬂow’-thfough issues. Dr.
Taylorr addressed economic issues related to the performance plan adopted in the
kBellSo’utkh/DeltyaCom Arbitration, Mr. Coon testified regardirig proposed changes to the
performance  measurements  and enforCemént mechanisms adopted in  the
BellSouth/DeltaCom Arbitration. Dr. Mulrow, a Manager for Emst & Young, testiﬁed on
the statistical methodoiogy for determining whether BellSouth is providingr parity and
BellSouth’s proposed penalty calculation. | B

Rodney Page testified on behalf of ACCESS regarding difficulties ACCESS has
experiénced in accessing BellSouth’S operational supportk systems. Tad Jerret Sauder
tgstiﬁed on behalf of Birch regarding its proposed changes to the peffomiance measures
adopted in the BéilSouth/DéltaCom Arbifration. Thomas E. Allen, Jr.’s testimony on
behalf of COVAD focused‘on sevéral metrics thaf hé asserted would ensure that providers
of digitalySubscriber line (“DSL”) recéive nondiscriminatory treatment. Morris Harris
testified regarding difﬁcultiés with BellSouth’s opérational support system experienced by
ATM-Discount, a local" exchange reseller. Tim Kagele testified on behalf of Time Warner,
requesting that high - capacity special access services provided by BellSouth be
~ incorporated into this docket. Karen Kinard téstiﬁed on behalf of MCIWorldCom in

support of certain changes to the performance measurements adopted in the




BéllSohth/DeltaCom Arbitration and adopted the testimony of Karen Furbish on special
accéss. ‘Robert Bell, Ph.D., and Cheryl BﬁrSh testified on behalf of AT&T. Dr. Bell
proi)osed kchanges’ to the statiksticalk methodology adopted in the BellSouth/DeltaCOm
Arbitratibn and Ms. Bursh proposed chénges to the enférceinent mechanisms adopted in
the kBellSouth/Dk‘eltaCom Arbitration. The CLEC witnesses generally supported the results
of the BellSouth/Deltacém Arbitr'ation‘with some modest revisions.
| ~ The Autl»ly(')ritykvadjourned the Hearing upon the completion of all testimony on

: ‘August ’23, 2001. ; Qn OCtobér 9, 2001, BellSouth, WbrldCom, the CLEC Coalition, Birch
and Time Warner ﬁled Post—Hearing Briefs.
Findihgs of Fac"tk and Cbnclusions of Law
A.  Introduction and Definitions

In 1995, the General Assembiy enacted the Tennessée Télecommunications Act of
1995 (the “1995 ACt”); whichb signiﬁcantly alkteredk the ylmanner in which Tennessee
~ regulafed pﬁblic iltilities.5 - The passage of the 1995 Act reflected a new policy in
k,Tennessee telecommﬂnications regulation that encouraged greater competition for local
telccommul;iCations sen}ice’s and eased ceﬁain tradiﬁonal rcgulatory constraints on local
: telephone companies.®

Congress adopted a similarly pro-competitive policy a year later with the passage
of the Telecommunicatibns Act of 1996 (the “1996 Act”). Thé 1996 Acf fundamentally

restructure'd: local telephone markets by ending the monopoly of local service held by the

° See 1995 Tenn. Pub. Acts, ch. 408; Tenn. Code Ann. § 65-5-201 et seq.
8 See BellSouth Telecommunications, Inc. v. Greer, 972 S.W.2d 663, 666 (Tenn. Ct. App. 1997); Tenn. Code
Ann, § 65-4-123. ' : ,




incumbent Bell operating compan'ies.’7 Congress designed the 1996 Act to “open[ ] all
telecommﬁnications markets to competition,” by establishing “ab pi'o-competitive, de-
regﬁlatory natidnal policy framework™ that sought to eliminkate the barriers that CLECs
faced in offering competing loéai telephone ser\’rice.8

kTo stimuléte "effectivke cbmpétition, the 19_96 Act requires incumbents to offer
CLECs‘thr:ee means of gaining access to local telephone hetworks: [1] by sélling local
telephéne’ services to the CLECs at wholesale rates for resale to end users; [2] by leasing
network elemenytsk to CLECS on an unbundled basis; and [3] by interconnecting a
requesting CLEC’s netwbrk with their own.é Network elements and interconnection must
be offered | atl “ratés, teﬁhs, and condkitions’ that are just, reasonable, and
nondiscfiminatory.”m Further, the 1996 Act allows incumbents to enter the long distance
- market ohl}" after = satisfying certain statutory conditions, including providing
nOndiscriminafory access to network elements in accordance with the fequirements of 47
US.C. §§ 251(c)(3) and "252(d)(1) and receiving th¢ approval of the Federal
Communications CdmmisSion (“FCC’;).11 “The purpose [of these requirements] is to
encourage these locally-dominant companies to open‘hp their local markets to competition
~ while prevenﬁng them from curtai]ing competition in the long-distance mérket 61' unfairly

leveraging their own entry into that market.”'?

7 See 47 U.S.C. § 151 et seq.; see also In the Matter of Bell Atlantic New York Jor Authorization under
Section 271 of the Communications Act, 220 F.3d 607, 611 (D.C. Cir. 2000).

8 Id. (quoting S. Conf. Rep. No. 230, 104th Cong., 2d Sess. 1 (1996)). :

? Id. (citing 47 U.S.C. § 251(c)(2)-(4)). e :
947 US.C. § 251(0)2)(D), (©)(3). , .

1 See 47 U.S .C. § 271. A consent decree arising from a 1982 antitrust suit brought by the Department of
Justice permitted incumbents to provide local service in their respective regions, but barred them from
providing long distance services. See SBC Communications, Inc. v. FCC, 138 F.3d 410, 412 (D.C. Cir.
1998). ' ‘

2 gar&r Corp. v. U.S. West Communications, Inc., No. C98-634WD, 1998 WL 1284190 at * 1 (W.D. Wash.
June 4, 1998). : S




To implenieht the 1996 Act, Congress sought the assistance of state regulatory
agencies. In what has been termed “cooperative federalism,”' Congress
‘partially flooded the existing statutory landscape with specific preempting
federal requirements, deliberately leaving numerous islands of State
- responsibility . . . No generalization can therefore be made about where, as
- between federal and State agencies, responsibility lies for decisions. The
- areas of ,res?onsibility are a patchwork and the dividing lines are sometimes
murky . ..." ‘ ' ‘
~ Certain provisions of the 1996 Act, such as those related to arbitrating and
approving interconnection agreements, mandate that State commissions apply federal law
within their existing State procedural structures.'> In some instances, federal preemption is
deferred and conditional, triggered on a case-by-case basis.'®
The Authority’s duty to ensure that the CLECs have nondiscriminatory access to all
essential unbundled network element (“UNE”) processes, including pre-brdering, ordering,
provisibning, maintenance and repair and billing, is cognizable under both state and federal
law.!’ Consistent with this responsibility, the Authority has established cost based UNE

‘rates and arbitrated numerous interconnection agreements between BellSouth and the

'CLECs.

3 Southwestern Bell Telephone Co. v. Connect Communication Corp., 225 F.3d 942, 948 (8th Cir. 2000).

* Bell Atlantic Maryland, Inc. v MCIWorldCom, Inc., 240 F.3d 279, 300 (4" Cir. 2001), cert. granted sub
nom., Verizon Maryland Inc. v. Public Service Comm’n of Maryland, 122 S.Ct. 679, 151 L.Ed.2d 591 (2001).
1% See 47 U.S.C. § 252(c), (¢); see also, e.g., 47 US.C. § 251(f) (mandating that State commissions conduct
inquiries for the purpose of terminating rural telephone company exemptions); 47 U.S.C. § 332(c)(7)
(requiring local zoning boards to apply federal procedural standards in approving the siting of
telecommunications towers and facilities). , Tl v

e See, e.g., 47 U.S.C. § 252(e)(5) (directing the FCC to issue an order “preempting the State commission’s
jurisdiction” over a proceeding if the State commission “fails to act to carry out its responsibility”); 47
U.S.C. § 253(d) (directing the FCC to “preempt the enforcement” of any State statute or regulation that has
the effect of denying a carrier the ability to provide any interstate or intrastate telecommunications service).

"7 See Tenn. Code Ann. §§ 65-4-123, 65-4-124(a) and (b); 47 U.S.C. §251; Direct testimony of Cheryl
Bursh (filed July 16, 2001) p. 4; Direct testimony of David Coon (filed July 16, 2001) pp. 3-4; Direct
Testimony of Karen Kinard (filed July 16, 2001) pp. 61-2; Rebuttal testimony of William Taylor (filed
August 10, 2001) p. 4; Hearing testimony of William Taylor (August 21, 2001) pp. 15-6.




, Thcpurpose of performance measﬁremcnts, benchmarks and selerffectuating
eriforcement naechanisms is to provide a mechanism for establishing, assessing and
enforcing the level of service BellSouth provides to CLECs to assure nondiscriminatory
access to all esséntial UNEs."®  Absent nondiscriminatory access to these UNEs, the
CLECs"_ability" to’ offer Tennessee cohsumers quality service in a timely manner is limited,
thereb’yb ‘thwarting ‘t’he statuforﬂy mandated policy of | fostering_ competition among
'telecommunicaticn scrvice providers.

~ The performance ‘measurelnents, benchmarks and ’enforcement mechanisms
~adopted herein also provide a vehicle for determining whether BellSouth provides
nohdiscriﬁﬁinafory access to its network elements, one of the requirements that must be
satisﬁ:edv before BellSouth’s application to provide intchATA long distance service
kpursuant to 47 U.S.C. k§ 271 can be approved. In addition, the performance plan
establishes a syStcm of enforcement mechanisms to detcr backsliding once BellSouth earns
§ 271 approval in Tennessee. The pcrformancc plan provides a ﬁamework for gathering
, and'utiliZing all relevant ihformatioh and includes proper and effective inccntivcs for
Bellscuth to provide CIFLE‘Cs nondiscriminatory access to its network. In addition, the
performance plan provides BellSouth and the CLECs with a ‘stable and enduring reduction
in regulatcry unceﬁainty until competitive market forces can substitute for the performance
pIan. Thece, are,"the fundamental characteristics of a successful pcrforrhancc plan, which is
essential to ther'rapid aﬁd robust evolution of local and long distance competition in
Tenncésee; |
-Pcrformahce measui‘ements, which are also called metrics or measures, refer to the

various - elements of BellSouth’s UNE processes, including pre-ordering, ordering,

'8 See Tenn. Code Ann. § 65-4-124(a) and (b).
R 10




provisioning, ,mairltyenance and repair and billirlg, that are rrleasured to glean the data in
ways that allow assessmerlt~of ‘the levels of service BellSouth provides to CLECs.
Perforrnance”measurements are evaluated through the use of benchmarks or parity
standards wlrich represent levels of service that BellSouth must meet in order to provide
norrdiscrirriinatery aeeess to applicable UNEs.

| ;A‘ benehmark, is an absolute standard usually related to the amount of time
| Bel’lSouth‘ takes to perform ay particular function and the accuracy with which BellSouth
perfer‘rns; - A parity starldard is a relative standard that requires BellSoﬁth to provide
service to CLECs that is in parity with the service that BellSouth provides to its retail
okperation’s.k When panty standards are imposed both CLEC performance and BellSouth’s
retail perfonrlarice must be measured. ~ Enforcement meehanisms provide the means for
imposing remedies as incentive for BellSoﬁth to meet the established berichmarks.

A single perfomranee measurement may be broken down into sub-measurements;
or comporients of the aggregate measure, that provide more brecise information about
perfermariCe. - This precess is called disaggregation. For example, an aggregate
measurement of the average installation time for all lines may be broken down into a
disaggr'egated meaSUrement of business and residential linesr Breaking the total of all lines
into 'such'categ'o_ries provides more specific data for measuring performance. The business
lines could be ﬁ1rther disaggregated by type, such as “Plain Old Telephone Service”

(POTS), Cenktrex,k or xDSL, to show levels of service provided for speciﬁc products.”

¥ POTS is an acronym for basic telephone service supplying a standard, single telephone line with no
features. Centrex is a business telephone service offering a single line telephone service to individual desks
with features. xDSL is a generic digital subscriber line that includes ADSL, asymmetric digital subscriber
line, HDSL, high-bit rate digital subscriber line, IDSL, integrated digital subscriber line and SDSL,
symmetrical digital subscriber line. ‘ , '
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Disaggregation provides specific informationth_at might otherwise be Iost in an aggregate
measurement. ,Thus, disaggregation is useful Wnen trying to pinpoint a problem or in
assessing enforcement mechanjsrns because it ensures that poor performance in one
product type is 'notaggregated With superior service of another unrelated product type.
Sucht aggregation could’ mask either particular strengths or particular defects in BellSouth’s
performance. | |

,k Certain performance measurements included‘ in the attached exhibits are
categorized as G"parity by design.” A parity by design measure occurs when BellSouth and
CLEC orders are procevssed in a manner that makes it impossible for BellSouth to
drstinguish between the two, making diSCrimination impossible.

| Business rules provide the specifics required to completely understand all aspects
of the perfonnance measurements. For example, business rules define exactly when the
time periods for measuring intervals begin and end. |

| - Special access is any dedicated line from a customer to interexchange carriers
prov1ded by a local telephone company 2 ts components include local loops, interoffice

transport and mult1p1ex1ng

B. The Performance Measurements, Benchmarks and Enforcement Mechanisms
~ Ordered i in The BellSouth/DeltaCom Arbitration o

' Concurrent withthe establishment of this docket, the Authority adopted as a base
or startlng pomt “the performance rneasurements ~ benchmarks and enforcement

mechamsms ordered in the BellSouth/DeltaCom Arbitration pursuant to 47 U.S.C. § 252.

0 See Harty Newton, Newton’s Telecom Dictionary, 640 (Telecom Books 1998), see also Rebuttal
testimony of Karen Furbish (filed August 8, 2001) (Attachment 2, entitled: “Measurements & Standards in
the Ordering, Provisioning and Maintenance and Repair of Access Service™) p. 4.

2l Rebuttal testlmony of Karen Furbrsh (filed August 8, 2001) p. 4.
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VThe perforroanoe measﬁfements adopted in the BellSouth/DeltaCom Arbitration included
thé Servioe Qualify Measwements (SQMs) prooosed by BéllSouth, with revisionsy to three
‘measures. The 'Authority also adopted twenty-six additional performance measurements
 from the Texés Performance Plan.? | | | |
- In the BellSouth/DeliaCom Arbitration, the Authority conoluded that all
’meaourements shouid be repvorted at the Tennessee le{fel ond that BellSouth’s data’should\
be used for all calculatioos and measurements.”> BellSouth was also required to provide
the CLECs ‘with the raw déta and 3actLia1 Values’used in calculating BellSouth’s ‘reported
fesults.z‘f Those data wefe ordered to be’pkro{/ided in a readily accessible mode, such as the
Internet, and bek presented in a manner to allow CLECS to roanipulate the faw data and
create theif own reports; |
The Authorityv thon adopted speciﬁc benchmarks proposed by DeltaCom for
measures locking a BellSouth retail analog. For measures with comparable retail
BellSouth analogs, the Aothority determined to assess parity ’oy utilizihg the Truncated Z
‘test’ing’v methodology as propQSed by Bellsouth with the parameter 8, delta, set to 0.25. The

Truncated"Z‘ methodology was adopted to assess whether BellSouth is providing service to

2 See In the Matter of Application of SBC Communications, Inc., Southwestern Bell T elephone Co.,
Southwestern Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to
Section 271 of the Telecommunications Act of 1996 to Provide In-Region, InterLATA Services in Texas, 15
F.C.CR. 18,354, 15 FCC Rcd. 18,354, 2000 WL 870853 (Memorandum Opinion and Order) (released June
30, 2000) 9 427. The final Texas Performance Plan is included in the record of In Re Petition by ICG
Telecom Group, Inc. for Arbitration of Interconnection Agreement with BellSouth Telecommunications, Inc.
Pursuant to Section 252(b) of the Telecommunications Act of 1996, Docket No. 99-00377. The Arbitrators in
the BellSouth/DeltaCom Arbitration took judicial notice of the ICG record without objection by the parties.
-See BellSouth/DeltaCom Arbitration (Final Order of Arbitration) (filed February 23, 2001) pp. 2-3.

2 See BellSouth/DeltaCom Arbitration (Final Order of Arbitration) (filed February 23, 2001) pp. 5-7.

#Seeid,p.5. :
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CLECs at parity with its own retail unit. 2

In the BellSouth/DeltaCom Arbitration, the Authority adopted a two-tiered, self-
enforcing remedy plan. Under this plan, payments imposed upon BellSouth for Tier 1
violations are ’paid directyly' to the affected CLEC. Assessﬁients for Tier 2 violations are
”paid directly ﬁo the TRA. Tier 1 enforcement mechanism payments s triggéred if a
standard or bendh'mark is not achieved and are calculated separately for each individual
’CLEC.H | Pérfohhanoe levels that fall below the standard or benchmark for three 3)
consecutive months trigger Tier 2 payments. The enforcement plan in the
BellS’outh/Delta’Conkl Arbitration was designed to assess paymonts on a per-measure basis,
thus, the aosessment is levied regardloso of the levels of disaggregation or‘volume.

" In the BéllSoufh]DeltaCom Arbitration, tho Authority adOpted an overall cap on
cnforcemént’ mechanisms of twenty pércent (20%) of “Net Rotums” using ARMIS data
veriﬁcation of the Tennéosee;speciﬁc, monetary amount.? 'Upon approval of interLATA
authority pursuant to 47 US.C. § 271, the overall cap will increase fo thirty-six percent
(36%) of “f‘Net Return” using ARMIS data for verification of the Tennessee-specific,

monetary amount. The Authority, however, approved a waiver provision to relieve

% The Truncated Z methodology is a statistical approach to assess performance. The results produced by the
methodology are themselves statistical measures. The paranieter 3, delta, central to the Truncated Z
- methodology, is used to determine whether differences in service received by ILECs relative to CLECs is
material, i.e., services are provided at parlty The choice of §, delta, defines the range of outcomes. For
example, if BellSouth provides lower service levels to CLECs it may be Judged to be a statistical variation
rather than a failure to provide parity. Lower values of 8§, delta, require BellSouth to more closely
approximate or exceed the level of performance it provides to itself in order to be found to provide parity
- service to CLECs. Larger values for 3, delta, allow BellSouth greater leeway to provide service at a lower
level to the CLECs than itself, while statistically still providing parity service under the Truncated Z
methodology. Although a measurement may indicate that BellSouth provided service to a CLEC at a level
lower than the quality it prov1ded to itself, this measurement may not imply that BellSouth is not providing
serv1ce at panty

S ARMIS is an acronym for Automated Reporting Management Information System ARMIS reports
contain key financial, operatlonal infrastructural and service quality control mformatlon on the largest
incumbent local exchange carriers in a standard format. .
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BellSouth of its 11ab111ty under Tier 1 and Tier 2 in cases where BellSouth’s performance
fallure is caused by circumstances beyond BellSouth’s control.

C. | The Posmons of the Parties

: a) r]kSellS'outhk
In thisﬁ‘do’cket, BellSouth ‘contends that the perfdnﬁance measuréments; benchmarks
ahd enforcemcnt}‘mechanis'ms adbpted in the BéllSouth/DeltaConi Arbitration require
revision in‘three’ primary areas. Fifst, BellSouth asserts fhat the 1999 SQMs adopted in the
BeliSouth/DeltaCom Arbitration must be updated, arguing that the Authority should use
Bell’South’s; 2001 SQMs. The 2001 SQMs are enhancéd by the inclusioﬁ of additional
rﬁeasurements in allk cate‘gorkies.27 Second, BellSouth proposes the elimination of a number

of pei‘fonnance ‘measurements previously ordered by the Texas Public Service

Commission, arguing that the measurements are unnecessary or duplicative and do not

reﬂet:t éhanges in BellS‘outh’s‘ definitions and business rules.”® Third, BellSouth seeks

‘ rbvisioh of the ehforcement mechanisms adopted in the BellSouth/DeltaCom Arbitration,

arguing that those enforcement mechanisms are excessive and are not limited to those “key

- process measures in areas that affect customex;‘s.”29 In support of its position, BellSouth

maintains that the FCC rej ects the argument thaﬁ all measures used to monitor performance

2 Dxrect testxmony of David A. Coon (ﬁled July 16, 2001) pp. 1-1 through 1-14.
2 Direct testimony of David A. Coon (filed July 16, 2001) pp. 30-32, 43.

- ¥ Direct testimony of David A. Coon (filed July 16, 2001) pp. 22-23. BellSouth identifies four situations in

which it believes that a measurement should not have enforcement mechamsms (1) where a measurement is
duplicative or correlated with other measurements to avoid imposing more than one penalty for the same
event; (2) where specific CLEC identification cannot be made (which would preclude Tier 1 enforcement
mechamsms) (3) where a measure is diagnostic only; and (4) where the measurement is of a process that is
m parity by des1gn
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should be /ilicluvd'ed iﬁ the enforeemeht plan.* |

BeIISouth preposes that the Authority adopt BellSouth’s own Self-Effectuating
" Enforcement MeChanism Plan (“SEEM”). Under SEEM, enforcement’ mechanisms are
attached to only a few of the 1,200k sub—metrics for measuring performance data included in
BeIISOﬁth’s /SQMk Plah. In some cases, BellSouth’s SEEM applies enforcement
meehanisms to select indiV_idual sub-metrics. In’ other cases, SEEM,a‘pplies enforcement

' Some measurements of BellSouth

mechanisms to groups of several sub-metrics.
Wholesale :serx’/ice to CLECs kare calculeted,against a benchmark (e.g., 95%), whereas |
ofhers are calcﬁlated against parity with the same or sifnilar service BellSouth provides to
’its OWn retail operations. BellSouth clalms that it has applied its own experience to
| determine suitable levels of dlsaggregatlon to prov1de a meaningful ba51s with which to

compare CLEC and BellSouth experience.

Under BellSouth’s transaction-based approach, enforcement mechanisms are

3 Direct testlmony of David A. Coon (ﬁled Tuly 16, 2001) p. 24 (quoting Application by Bel] Atlantzc New
York for Authorization under Section 271 of the Communications Act to Provide In-Region, InterLATA
Service in the State of New York, CC Docket No. 99-295, 15 FCC Recd. 3953, 3989-90, 9 439 (Released
December 22, 1999) (Memorandum Opinion and Order) (“Bell Atlantic New York Order”). The portlon of
the paragraph quoted by BellSouth states: ’

439. We also believe that the scope of performance covered by the Carrier-to-Carrier
- metrics is sufficiently comprehensive, and that the New York Commission reasonably
selected key compet1t10n~affect1ng metrics from this list for inclusion in the enforcement
plan. We disagree with commenters who suggest that additional metrics must be added to
the plan in order to ensure its effectiveness, and note that the New York Commission has
considered and rejected similar arguments. Moreover, we note that the New York ;
- Commission has indicated that it will consider adding new metrics, if necessary, in the
future. Indeed, in light of the ongoing development of xDSL-related measurements related
to xDSL—capable loops in New York, we are not concerned that the APAP [Amended
Performance Assurance Plan] does not contain such measurements at present. The New
York Commission has stated that it expects to adopt measurements addressing xDSL-
- capable loops once their development is complete. Accordingly, we expect Bell Atlantic to
work with the New York Commission in developing performance measurements for xDSL-
capable loops, and to incorporate these measurements into its “Carrier-to-Carrier” reports
and the APAP.
3! Direct testimony of David A, Coon (ﬁled July 16 2001) pp. 5-10,
2rd,p.33.
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determrned by multiplyrng BellSouth’s fee per affected item (or transaction) by the number

of transactions to be remedied ThlS plan imposes enforcement mechamsms proportional

to the number of transactions that suffer sub-par performance. For measurements in which

a benchmark apphes BellSouth proposes paying a penalty per transaction multiplied by
the number of transactions that missed the mark. For measurements in which retail parity
applres,f BellSouth proposes applying a formula to the total number of transactions to
’ deternnne the number of transactrons warranting the imposition of a penalty.>
e BellSouth objects to the magmtude of the enforcement mechamsms adopted in the
BellSouth/DeltaCom Arbitratron BellSouth contends that the Authonty radically
adjusted BellSouth’s proposed fee schedule based on DeltaCom s proposed payrnent
amounts ‘without taking into account the fundamental differences between the BellSouth
and DeltaCom plans in terms of the size of the penalty payments adopted by each plan.
: BellSOuth maintains that payments under the DeltaCom plan were based solely on whether
a measurernent Was misSed without regard to the number of transactions involved.*
| In addition, | Bellsouth asserts that ‘an annual absolute cap ‘on enforcement
mechamsms of thrrty-s1x percent (36%) of 1ts net operating revenues resultmg from its
’Tennessee operations, apphcable only after interLATA authority is granted is sufficient to

~ prevent backshdlng.

3 Id., pp. 83-84; Exhibit DAC- 2, Appendix E. BellSouth also opposes the imposition of enforcement
mechamsms for filing late or inaccurate reports. BellSouth does not contest the necessity for an annual
auditing process to monitor SQMs and reports but argues that the cost of audits should be split equally by
BellSouth and the CLECs.

3 Comments of BellSouth mserted into the matrix requested by the TRA (filed August 20 2001) Matrix III
and Appendix 4.

33 Direct testimony of David A. Coon (filed July 16 2001) pp. 85-86.
%1d., Pp- 25-27.
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: BeIISoilth objects to the 1evels | ef ~ disaggregation - adepted in the
BellSouth/DeltaCofn Arbitratiyon,vparticularly the decisien to disaggregate all measures to
the state level.” BeliSouth contends that maﬁy of the metrics ere_ regional and cannot be
reported on a ’state-s’pee‘iﬁc ba‘sis.38 BellSoufh alsko‘ takes issue with the benchmarks
adeleted for certaiﬁ metrics ’in the BellSouth/DeltaCom Arbitration, ‘arguing that levels of
perity 'are unreasonable 9 |
| ‘BellSouth accepts the use of the Truncated Z statistical methodology for
; determmmg parity w1th the degree of aggregation adopted in the BellSouth/DeltaCom
Arbitration. 'BeHSouth argﬂes, however, that the value of 8, delta, was set too low.
BellSouth advocates a value of ‘8, delta, ef 1.0. BellSouth requests that the Autherity set a
value of 9, 'd'elta, With the understanding that the value would be reviewed in six (6)
months. L | - |

, Fu\rther,_BellSouth ergues thaf the TRA lacks the authority to impose the self-
effectuating enforeement _r_nechanisms erdered in BeIlSoﬁth/DeltaCom Arbitration prier to
approval u’nd‘er' 47’ USC §’ 2714 BellSouth contends that the purpese of enforcement
| mechéhisms is to pfevent backsliding after such approval is obtained and it will consent to
vthe impesition, of enforcement meehanisms only aﬂerk § 271 approvél. BellSouth
- chalienges the Autho’fity’s jurisdiction to impose Tier 1 payments that essentially function
| as liquidated délilaées. BellSoﬁth’ further asserts that the TRA’s authority te impose Tier 2

enforeemeht meehanisms is limited by Tennessee statutes, épeeiﬁeally, Tenn. Code Ann. §

S, p.22.
38 Id pp. 60-61.

¥, p. 71. ‘
L “Ina March 28, 2002 letter to the Authority, BellSouth stated that to the extent that the Georgia Public
Service Commission adopts modifications to the Georgia SQM, BellSouth will agree to implement such
modifications in Tennessee, including Georgia’s Self-Effectuating Enforcement Mechanism Plan.
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65-4- 120 ‘whlch 1mposes a statutory maximum penalty of fifty dollars ($50) for each day a
} publlc ut111ty falls to comply w1th a lawful order Judgment ﬁndlng, rule or requirement of
the Authorl,ty., S ’
| 7 ’ BellSouth maintains that the CLECs failed to delnonstrate the need for performance
‘measurements ’for special access services. BellSouth argues that keymeasurements are
already provided in the tariffs from which special access servioes may be obtained.
@  TheCLECs : |
The CLECs’ endorse most of vthe performance measurements, benchmarks and
enforcetnent mechamsms adopted i in the BellSouth/DeltaCom Arbitration, but seek some
add;ltlonal metrics.* Mamtalmng that benchmarks must be set at levels that provide them
w1th a meamngful opportunity to compete, the CLECs propose approxunately fifty (50)
benchmarks w1th all but a few set at ninety five percent (95%) or above *2 The CLECs
support the adoptlon of the newer, more expanswe SQMs used in reports to the Georgia
: Pubhc Serwce Comm1s51on 3 In response to BellSouth’s contention that some of the
,performance measurements should be ehmlnated as duphcatlve or correlated w1th other
.measures the CLECs malntaln that the ex1st1ng 1ndustry-developed correlation analyses
fail to vahdate oorrelation between measures,** and no proposal to establish correlation
, shoujI‘d be undertaken until the remedy plan has been in effect for at least six (6) months.*®
The | CLECs support the Ievel of disaggregatiOn in the BellSouth/DeltaCom

Arbitration, but’propose to add several new products to the disaggreg‘ation.46 In addition to

4 Hearing testimony of Karen Kinard (August 23, 2001) pp- 45-46, 138, 151
2 o 1d. pp.143-144.
* Direct testlmony of Karen Kmard (filed July 16 2001) pp. 22, 37.
* Direct testimony of Cheryl Bursh (filed July 16, 2001) pp. 10- 11; Rebuttal testimony of Cheryl Bursh
(ﬁled August 10, 2001) p. 18.
Rebuttal testimony of Cheryl Bursh (filed August 10, 2001) Attachment E.
Hearmg testunony of Karen Kinard (filed August 23, 2001) pp. 46, 151, 185.
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an annual aUdit,the CLECs prOpose that they eaclfrT he permitted to request a series of mini-
audits of up to tvvo (2) or three (3) per year focused on individual performance
measurements or submetrics 4
The CLECs favor the use of a Modlﬁed Z without aggregatlon but would accept
the use of the Truncated Z using the aggregation estabhshed in the BellSouth/DeltaCom
Arbitratlon 8 As to the value of 0, delta, the CLECs support the d, delta value of 0.25%
adopted in the BellSouth/DeltaCom Arbltratlon
The CLECs propose that the Authority adopt the procedure for calculating Tier 1
remedy payrnents offered by DeltaCom in the Bellsouth/DeltaCom Arbitration in its “Best
and FinaiOffe'r,”f vvithk’a few modiﬁcations' to these remedy ‘payments.so The CLECs
contend that Tier2 'enforcement mechanisms should rise proportionately with the severity
‘ of BellSouth’s failures and that BellSouth should make higher Tier 2 payments in areas in
which the CLECS have a lower market share.’! |
The CLECs assert that the TRA has the - legal authority under the
| Telecommurncatlons Act of 1996, 47 U.S. C § 15 1 et seq to impose a self-executing
remedy plan without BellSouth’s consent. , The CLECs also maintain that the TRA has
this authority because BellSouth tariffs approved by the TRA contain Self-effectuating

performance measuresk and guarantees. In addition, the 1996 Act requires the TRA to

a7 o . pp. 57, 162.

Hearmg testimony of Robert Bell (filed August 23, 2001) pp. 189-190. The major difference between the
Truncated Z and the Modified Z is in the method of aggregation. For those measures for which BellSouth’s
performance for the CLECs exceeds (e.g., is better than) parity, the Truncated Z sets the value of that
measure to zero or “truncates” it before the aggregation process is carried out.  The Modified Z does not. If
' there were no aggregation, the methods would be the same.

Hearmg testimony of Robert Bell (filed August 23, 2001) p- 191.

%% Hearing testimony of Cheryl Bursh (filed August 23, 2001) p. 216.

! Direct testimony of Cheryl Bursh (filed July 16, 2001) pp. 17-19.
2 1d. p. 25.
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arbitréte iésués presénted to i‘; ’by the paﬁicé o iﬁtéféonnection agreements. Thé CLECs
ﬁlfther contend that ks’.elf-executing remedies are necessary‘ to eynforce" the market opening
provisions of 47 U.S.C. § 251 and it is useless to create standai‘ds without incentives for
BellSouth to abide by them.>

The CLECS alsé propose that BellSouth pay $5,000 per day fof untimely posting of
pérfonnancc dé‘;a and reports. - In instances where BellSouth provides incbmpléte or
inacéuratekk performance data and repqrts, the CLECs contend that BellSouth should pay
$I,OOO per day for eacﬁ ‘day past the original due date that the reports remain
ﬁncorrected.s“, : | \‘

- The'CLECs suggest that the Authority adopt a prdcedural cap on enforcement
mechanisms instead of the absolute cap that BellSouth proposes. They argue that, under
~an absoluté cap, BellSouth could simply‘ calculate its enforcement mechanisms for
brdviding poor servyi’ce to CLECs as a cost of doing business and after BellSouth reaches
its absolute cap, further deterioration in performance becomes irrelevant. Furthermore, the
CLECsF maintain thaf an absolute cap would create complexity and ambiguity regarding the
apportiomﬁent of legitimate remedies among CLECs, and between the CLECs énd the
- State. Under the CLECS’ proposal, BellSouth would continue to make Tier 2 payments
, into‘ an interest-béaring regiStIy or escfow account during any prOceedings to ’challenge the

enfofcemeﬁt mechanisms assessed. The Authority would then decide whether, and to what

extent, remedies in excess of the procedural cap should be paid. Under the CLECs’ plan, a

- 3 1d, pp. 3-5.
*1d., p. 20.
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procédural cap would not ébviate BeIISoﬁth’s obligation to continue making Tier 1
payments to individual C’LECs.S5
' Both Ti‘mekWarimr and WorldCom agree on the need for a pérformance incentive

~ plan for high éapacity special access services provided by BellSouth through intrastate and
iht’efst‘ate}tarib’ffs énd that special access sefvices afe critical to the development of effective
loéal and interstate c’ompe’citiovn.5 6 ’Each propose separate performance measurements.
D. ,;I‘he Apgl 16, 2002 Authority Conference |

‘ Dufing' the April 16, 2002 Authority Conference, the 'Directors considered the

adbptiOn of the performance measurements, benchmarks and enforcement  mechanisms
described in sections E and F below and attached hereto as'Exhibit A. The Directors voted
unanimously to édopt the performance measurements, bénchﬁlarks and enforcement
- mechanisms set forth in séctions E and F. A majority of the Directors also voted to adopt a
six © month review of the performance nieasurenieﬁts, benchmarks and enforcement

mechanisms.”’

The Directors also voted unanimously to adopt a performance
measurement plan for aSsessing the availability of intrastate special access services. The
performance measurement plan for intrastate special access services is attached hereto as

Exhibit B.

E.  Standards Qt_l Be;lg_l_lmarLsk for the Measurements and the Methodology for
Defining and Calculating Standards and Benchmarks

‘T,‘he Comprchensive set of performance myeasurés attached hereto as Exhibit A have

been developéd to establish and assess the level of service that BellSouth provides to

55 Direct testimony of Cheryl Bursh (filed July 16, 2001) pp. 21-23.

% Rebuttal testimony of Karen Furbish (filed August 10, 2001) p. 4. o T

57 Chairman Kyle did not vote with the majority on the ground that she did not support limitations on the

~ parties’ access to the review process. The Chairman favored a review process that would permit the
Authority to work with the parties on an as-needed basis. ! ,
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CLECs td assure noddiscriminatory a,c'cessk to UNEs.*® The benchmarks for the
| perfo_rmanbe meaéurements adopted herein represent levels of service fhat BellSouth must
achievc in ordér fo meet the retmirement of ‘nondiscrimihatory acdess, >
j : Thé perfdnnance ﬁleasdrements' ddopfed by the Authority, attached to this Order as
Exhibit A,”s"hally be“ukse’d to evaluate whet‘her‘BeIISouth is providing nondiscriminatory
access to its network. The Authority declined to adopt the additionalkme'trics proposed by
the CLECS because they are duplicative of those included in the 2001 SQMs proposed by
,BellSodth. Nevertheless, certain standards, business rule‘s,’ and disaggregation levels
’_ proposéd ‘b’y the CLECs have been incorporated' into the measurements of
| A’ckﬁoﬁvlédgme‘nt : Mes‘sage' Timeliness, Call Abaddonment Rate Ordering and
Provisionidg, Pefce‘rit Firm Order Conﬁn’nation,‘Reject Res}donse Completeness and Speed
of AnSWer indth'e Ordering Center. ByellSouth’s business rules are adopted, with the
modiﬁcatidns kinclkuded id Exhibit A.% |
The Audiotity’s kOrder in the BellSouth/DeltaCom Arbitratiqn emphasizéd the
neceséity 'of ‘adopting étandards aﬁd beﬁchmarks that are kspeciﬁc kkandmeasureable.m
Cohsiétedt with ‘thbat’ kﬁr’ldi’ng, fhe Autldority adopts the benchmarks as set forth in Exhibit A,
that repfesént the most stringent benchmarks that have beeﬁ adopted in other BellSouth

states. The pn'mary goal of these benchmarks is to prevent CLECS 'oberating in Tennessee

% A Temnessee competing carrier that has entered into an interconnection agreement containing language
permitting it to seek the incorporation of the performance measurements, benchmarks and ‘enforcement
mechanisms adopted herein into that agreement may notify BellSouth and the Authority of its position. A
Tennessee competing carrier negotiating an interconnection agreement has an unfettered right, unless it
voluntarily “agrees otherwise, to have the performance measurements, benchmarks and enforcemerit
mechanisms adopted herein become a part of that agreement. ‘ :

% See 47 U.S.C. § 251(c)(3). . i ; '

% The modifications relate to TN-P-14: Percent of Timely Loop Modification/De-Conditioning on xDSL
Loops and TN-P-16: Service Order Accuracy. :

8! See BellSouth/DeltaCom Arbitration (Final Order) (filed February 23, 2001) p. 7.
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from feceiving service inferior to that which BellSouth/ provides to itself or CLECs
operatihg in othef states, Achievemént of this goal should assist the state in attracting and
~ retaining téchnologically ad\}anéed and successful CLECs and businekss’ customers.

~ The Authbrity further adopts the leveis of product disaggregation as provided in
Exhibit A. Théée levels of disaggregation are specific to the type of prdcess, such as pre-
ordering, ofdering and prbvisioning. The levels adopted are sufﬁcien'tl)’( speciﬁc to prevent
the maSking of discrimination by ensuring that poor perfonnaﬁce for one product type is
not aggregated with superior service of another unrelated i)roducf type. BellSouth shall
report nieasmement data at the staté level and specific to each CLEC and provide the
CLECs with access to the raw data in the electronic medium adopfed in the
' BellSouth/DeltaCom Arbitration. | |
’ The Truﬁcafed Z methodology is hereby adbpted to assess parity for measures with

- comparable rétail BellSouth analogs. The parameter 5, vdélta, is established at 0.25.52

F.  Enforcement Mechanisms ,

The Qxefcisé of this agen@y’s authority to i‘mplementkSelf-efféctuating enfbrcement
mechahiéms is COl’lSiSteI”l'tk with both state and federal law and is jﬁStiﬁed in this docket by
thé 'unkiquey ﬁroéédﬁral posture of this case. This docket was opened at the February 21,
k20,01 Authority Confekrencek as a geneﬁc docket in order to establish a uniform set of

performance measurements applicable to all inferconnection agreements.> In creating this

52 The parties presented no evidence demonstrating that the value set for 5, delta, in the BellSouth/DeltaCom
Arbitration. 0.25, was inappropriate. Further, the statistical methodology for determining §, delta, is so
complex that it is very difficult to evaluate the effect of different values of 8, delta, in the absence of actual
experience. Therefore, the smaller value, along with the six month review, was chosen to allow for rapid
‘%d;is’usm‘lient if the 0.25 value results in an unreasonable standard for BellSouth’s performance.

ee id. R ' : , L
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docket, the Authority consolidated TRA Do’cketNos. 9900347 and 00-00392.%

Docket No 00-00392 waé commencéd upon BellSouth’s ﬁling of ’its Petition to
'ConiA;éne kGen’erz"c Dockéi and to Resolve Pen’ding Afbitration Issues. In its Petition,
BellSouth requestéd kthe TRA “to cpnvéné a generic docket to address performance
measureménts ahd eﬂfo;éement mechanisms for the competing local exchange carrier
(“CLEC’?) industry ih Tennessee,” and “to resolve issues raised in pending arbitration
proceédings ' cOncerﬁing' performanée measurements and enforcement mechanisms by
rc;ferring thSe_ issues fo the generic docket.”®® BellSouth stated further, |

| Ih this' manner; the Authority can address perfonnancé'measurements and
enforcement mechanisms in a single proceeding, rather than on a
piecemeal basis, which is consistent with principles of administrative
efﬁciency and reasoned decision making.® '
' In making this request, BellSouth acknowledged that the performance measurements and
enforcement meéhanisms in the BellSoUth/DeltaCorﬁ Arbitration 7“weref ‘interim’ in
, néture” aﬁd b‘k‘should,‘ relhain“in effect unﬁl this Authority conducts a generic proceeding to
adopf permaneht perfbrrnanéé measuren‘lentsl with standardé and enforcement mechanisms
applicéble to éil CLECS.”67 | |
. In its requést, BeHSouth "did not suggest that the Authority should postpone or

delay action until ‘it reéeived FCC approval pursuant to 47 U.S.C. § 271. Rather BellSouth

o4 See Third Party Testing of BellSouth Telecommunications Inc.’s Operational Support Systems, TRA
Docket No. 99-00347; BellSouth Telecommunications, Inc. Petition to Convene Generic Docket and to
Resolve Pending Arbitration Issues, TRA Docket No. 00-00392; see also In Re Docket to Establish Generic
Performance Measurements  for - BellSouth Telecommunications, Inc., (hereinafter  Performance
- Measurements Docket) TRA Docket No. 01-00193 (Order Consolidating Docket Nos. 99-0000347 and 00-
- 00392 into Docket No. 01-00193 and Docket No. 01-00362) (filed May 15, 200 p. 6.

8 See Performance Measurements Docket (Petition to Convene Generic Docket and to Resolve Pending
Arbitration Issues) (filed May 17, 2000) p. 1. - ’ ' ER
% Id .(Emphasis added). , ' G ; ~
- H, p. 2 (quoting BellSouth/DeltaCom Arbitration (Transcript of April 4, 2000 Proceedings) p. 16).
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urged, k"‘The Authority should convene that generic proceeding now.”®® Further, in asking
for rehef BellSouth relterated that the Authonty “should refer all issues relating to
performance measurements and enforcement mechanisms currently pendmg in the various
arbltratlons to this gene'rrc dock et. 9 |
| Durlng the Authorrty Conference on February 21, 2001, the Drrectors addressed the
need for resolvmg performance measurement and enforcement mechanism issues pending
in several dockets The Authority determrned that the estabhshment of a single set of
performance measurements apphcable to all 1nterconnect10n agreements is des1rable and
that such standard measurements would ensure consrstency in the performance
, measurements apphCable to all CLECs.‘ The Authority also found that the adoption of an
ongoing perforrnancemeaSurement program with built-in enforcement mechanisms would
nroyide _the Authority with a tool to assure that BellSouth was offering nondiscrimmatory
B access to its network 1n a competitively ‘neutral manner.”’ |
: At the February 21, 2001 Authority Conference the Directors discussed the steps
necessary to ensure BellSouth’s compliance w1th the performance measurements and
unanimously declded to 1mplement these steps in two separate dockets. Specifically, the
Authorrty consohdated Docket No. 99 00347 (Third Party Testmg of BellSouth S
Operatzonal Support Systems) Wlth Docket No. 00-00392 (BellSouth Telecommunications,
Inc.’s Petztzon T o Convene Generlc Docket And T 0 Resolve Pending Arbitration Issues) to
form the single,' neyv dochet, No. 01‘-00193 (Docket To Establish Generic Performance

 Measurements,  Benchmarks — and Enforcement  Mechanisms for  BellSouth

68 Id
6 o . p. 3.
Transcnpt of February 21,2002 Authonty Conference, pp. 17-18.
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'Telec’on;munications, Ihé.) expressly ‘;fbr the purypc‘)se’ of establishing generic performance
meaSufements, » ', benchmarks  and enforcemeht mechanisms ~ for  BellSouth
TelécommuniCations, Inc.”! F urfher, the Authority ordered that
: A single set of standard pérformance measuremehts and benchmarks shall
be established in Docket No. 01-00193 with those established in Docket No.
99-00430 (In Re  Petition for Arbitration of ITC’DeltaCom
Communications, Inc. with BellSouth Telecommunications, Inc. Pursuant to
the Telecommunications Act of 1996) being used as the starting point in said
determination.” ‘
The Authorify determined that proceedings held in Docket No. 01-00193 would determine
any ﬁecessary changes to the base measurements, benchfnarks and enforcemént adopted in
the BellSoﬁth/DeltaCom Arbitration. | |
L Inifially in the BellSouth/DeltaCom Arbi’trati:on, BeliSouth argued, as it has in this
docket, that becausé it did not‘agrve’e to proposed enforéement méchanisms in the form of
penalties aﬁd liquidated damagés, the TRA did not have the statutory authority to adopt
| involuntary; self-effectuating ‘enforcemenf mechanisnis. The Authority, however,
speciﬁcally found that it had the authority to arbitrate and therefore to impose enforcement
meChanism§.7? S ’ | |
D:uringkth'eir’ April 4, 2000 deiiberations in the BellSdufh/DeltaCom Arbitration, the
Directbrs; acting as Arbitrators pursuant to 47 U.‘S.C. § 252, unanimously voted to adopt”
' performance Ilneasurem‘e,r’lts and bencmnarks with enforcement mechanisms, which were to

“be treated as proxy measurements and enforcement mechanisms.”’* The Directors stated,

71~Performance Measurements Docket (Order Consolidating Docket Nos. 99-00347 and 00-00392 into
Docket No. 01-00193 and Opening Docket No. 01-00362) (filed May 15, 2001) p. 9. At this same Authority
Conference, the Authority convened Docket No. 00-00362 for the purpose of determining whether the
Authority could rely on existing data or test results from other states’ OSS testing and which tests might be
ggquired to be conducted separately in Tennessee.

Id. : : .
7 See BeliSouth/DeltaCom Arbitration (Interim Order) (filed August 11, 2000) p. 12.

“Id (T ranscript of April 47 2000 Proceedings) p. 18.
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“Shonld this Authority adopt generic measurements and enforcement mechanisms in
another proceedmg; those W111 replace the proxtes adopted in this proceedmg »5 The -
August ll 2000 Order in the BellSouth/DeltaCom Arbitration memorlallzmg the
‘Authonty s actions stated spemﬁcally |

‘the Arbitrators find that the mterconnectlon agreement kshould include

‘performance measures and enforcement mechanisms. These measures and

‘mechanisms should remain in effect permanently or until this Authority

conducts a generic proceeding to adopt permanent performance measures

and enforcement mechanisms applicable to all CLECs.”
The enforcement measures adopted in this docket arise out of the BellSouth/DeltaCom
Arbitration, a’re’ based on the same authority as that exercised in the BellSouth/DeltaCom
Arbitration .and are consistent with state law. |

FWithont a system of enforcement mechaniSms, this agency cannot fulfill its
obligation under both’state and federal law to ensure that CLECs are able to compete in
Tennessee. . Performance measurements, without enforcement mechanisms to provide
explicit, concrete conSequences for unsatisfactory performance, are virtually meaningless.
Accordingly, the Authority adopts a transaction-based remedy plan consisting of Tier 1
and Tier ’2 enforcement mechanisms. Tier 1 enforcement mechanisms, payable to the
CLECs, are &iggered if a benchmark is not achieved at the lowest level of disaggregation.
Tier 2 enforcement mechanisms, payable to the Authority, ar‘e triggered if performance

falls below the established benchmark for three (3) consecutive months.”” BellSouth’s

75 Id

™S Id. (Interim Order) (ﬁled August 11 2000) p. 12 BellSouth moved for reconsideration of the Interim
Order, but did not challenge the TRA’s authority to establish enforcement mechanisms. Instead, BellSouth
asked the Authority to reconsider its decision on the ground that it did not want to be required to put SQMs
into place on an “interim basis” while the Authority was in the process of considering the establishment of
performance measurements, benchmarks and enforcement mechanisms in a genetic docket BellSouth’s
Motion for Reconsideration and Clarification (filed August 28, 2000) p. 17. E

" The performance measurements inchided in Exhibit A are limited to those determined to be truly customer
impacting. Measurements that are truly diagnostic or are parity by design carry no enforcement mechanisms.
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vproposed categoriesand remedy amounts are adopted, with the inclusion of “database
updates” as a category as set forth in Exhibit A. |

Trer 2 enforcement mechanisms represent a desrgnated payment to the state
b resulting from BellSouth’s systemic failure to provrde adequate service to the CLEC
commumty AccOrdingly, the Tier 2 enforcement mechanisms rendered in this generic
docket are ‘mandatoryy and not snbject to negOtiation by parties.’ While a CLEC may
negotrate T1er 1 enforcement mechanlsms that drffer from those ordered in this docket in
order to gam favorable concessions from BellSouth BellSouth shall continue measuring
performance to that partrcular CLEC regardless of the agreement reached between the
parties 8 Tier 2 enforcement mechamsms which evaluate the overall service provrded to
all CLECS, cannot be calculated without such data for all CLECS, even those entenng into
, separate ‘agreementsl with BellSonth as to Tier l'payments. ’Moreover, the continued
requirementof eOlleoting performance data for a CLEC opting o_nt of Tier 1 payments still
gives BellSouth the incentitfe to provide adeqhate service to that kparticular CLEC due to
the presence the' Tier 2 enforcement mechanisms. :

BellSonth :shall file monthly repOrts detailing the amount of Tier 1 payments made
and/or due for farled performance T hlS report shall include detailed calculations for each
Tier 1 mechamsm tnggered and paid to each CLEC and the assocrated benchmark missed
and the dollar amounts paid to each CLEC for mrssmgassocrated benchmarks. The report
shallk also include detailedk calculations for Tier 2k payments triggered due to failed

performance. BellSouth shall provide this report to individually affected CLECs and the

™ The contmued measuring and reportrng of performance aﬂer a negotiated settlement shall be consistent
with this Order and its Exh1b1ts '
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TRA in conjunction With any and all payrnents.79‘ Reports and payrnents for failed
performance shall be submitted no 1ater than th1rty (30) days after the end of the month to
be reported For example the report and payments of June s performance will be due no
later than July 30th Enforcement mechamsm payments shall be kept separate from other
billing practices. A “bill and keep” approach is prohibited.
| The overall cap on enforcement mechanism payments shall be equal to twenty
percent (20%)' of BellSouth’s “net return” usingk ARMIS data veriﬂcation. The cap shall
,increase to t}ﬁrty;six percent (36%) after BellSouth receives approvalr of interLATA
authority pursuant t047US.C. §271.%
The Waiver process adopted in the BellSouth/DeltaCom Arbitration is adopted here.
This ’inclndes a provision to relieve BellSouth of its liability for Tier 1 and Tier 2
‘ enforcement mechanisms ‘in cases when BeilSouth;s ‘performance failure is caused by

circunistances beyondkBellSouth’s control.¥!

G. Special Access Services

~ The same rationale for establishing performance measurements for UNE processes
supports’ the establishment of performance rneasurements for special access services.
Monitoring speciai access services will promote competition, prevent discriniination in

both local and longﬂ distance markets and provide BellSouth with an incentive to maintain

™ In the event that BellSouth fails to prov1de timely reports as requlred herem, the TRA, on its own motlon
or upon that of the parties, may take appropriate action to require BellSouth to comply with this Order.

8 The potent1a1 exists for the cap to be reached and BellSouth’s conduct thereafter to deteriorate. .In the
event of such an occurrence, the TRA, on its own motion or upon that of the parties, may take appropriate
action to require BellSouth to comply with the performance measurements provided in this Order.

81 If BellSouth withholds payment due under the enforcement mechanisms adopted herein on the ground that
its failure to conform to this Order was due to circumstances beyond its control and, after notice and a
hearing, the Authority, upon its own motion or that of an interested party, subsequently determines that
BellSouth did not act not in good faith in pursuing the waiver process, the Authorlty ‘may take appropriate
action.
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high levels of service after it receives approval under 47 U.S.C. § 271. The Directors
adopt, with modifications stated during the Authority Cénference, the performance
measurements contained ‘in the document entitled “Measurements & Standards in the
Ordering, Provisionihg and Maintenance and Repair of Access Service,” which is attached
as Attachment 2 to the Rebuttal testimony of WorldCom witness Karen Furbish. These
performance measuremcnts; with the modifications, are attached hereto as Exhibit B.
H.  Required Filings

During the deliberations, the paﬁies were directed to submit to the Authority
business rules for the adopted measurement “Percent of Timely Loop
Modiﬁcation/DeCondiﬁoning on xDSL Loops” and proposed revisions to the business
rules clarifying the “statistically valid” sampling techniques for the adopted measurement
“Service Order Accuracy.” |

BellSouth shall submit to the Authority a detailed plan to expand the number of
products eligible for flow-though as listed in its LSR Flow—Thdugh Matrix. The percent of
products eligible shall be increased from fifty-seven percent (57%) to ninety-five percent
(95%). BellSouth shall include‘in this filing a description of the methods it intends to use
to imprové its systems to expand the number of product types eligible for flow-through and
a time-table for such improvement. This plan shall be submitted to the Authority within
ninety (90) days from the date the Authority issues this Order.
L Audits

Annual audité of the déta gathering and collection process shall be conducted by an
independent third party audifor. The initial audit shall commence twelve (12) months from

the date the Authority issues this Order. BellSouth shall pay fifty percent (50%) of the cost

31



of the audit. The( remaining costs shall be divided equ‘ally among other parties to this
action.

J. Dates of Implementation

The Exhibits attached hereto include a number of implementation dates. For
example, the imi)lementation date of “Average Response Time and Response Interval (Pre-
Ordering/Ordering” is “Ten (10) days after the Authority issues a final order, unless
otherwise ordered’.”82 The time for calculating each of the implementation dates included
in Exhibit A and B shall commence on the date the Authority issues this Order.

K. Six Month Review

In recognition that the 7telelcommunications kmviroﬁment continues to evolve and
the needs of the parties may change, the Authority adopts a review process to evaluate and
appropriately revise, if necessary, the performance measﬁrements, benchmarks and
enforcement mechanisms, including the overall cap, adopted herein. The initial review
shall commence six (6) months from the date this Order is 1ssued Subsequent reV1ews
shall be conducted annually from the date this Order is 1ssued During the review process,
the Authority will solicit comments from the parties regafding the efﬁcacy of the
performance measurements, benchmarks and enforcement mechanisins.

IT IS THEREFORE ORDERED THAT: |

1. The performance measurements, benchmarks and enforcement mechanisms

set forth in EXhlblt A (attached hereto) are hereby adopted and shall be 1mp1emented as

stated in EXhlblt A The time for calculating each of the implementation dates mcluded in

82 Exhibit A, pp. 6, 7.
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Exhibit A shall commence from the date the Authority issues this Order.

2. BellSouth shall file monthly reports detailing the amount of the Tier 1 and
Tier 2 payments made and/or due for failed performance and the associated benchmarks
missed. Reports and payments for failed performance shall be submitted no later than
thirty (30) days aﬁef the end of thé month to be reported. |

3. The performance measurements for special access set forth in Exhibit B are
hereby adopted. The time fdr calculating each of the implementation dates included in
Exhibit B shall commence from the date the Authority issues this Ordef.

4. BellSouth shall submit to the Authority a detailed plan to eXpan;d the
number of products eligible for flow-though as listed in its LSR Flow-Though‘ Matrix
within ninety (90) days from the date the Authority issues this Order. '

5. The Authority shall retain an independent fhird party auditor to conduct
annual audits of the data gathering and collection process adopted herein. BellSouth shall
pay fifty percent (50%) of the cost of the‘ audit and the remaining costs shall be divided

equally among the other parties to this action.
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6. Six months from the date the Authority issues this Order, the Authority
shall convene proceedings to review the efficacy of the performance measurements,

benchmarks and enforcement mechanisms adopted herein.

S o

“Sara Kyle, Chﬁfrmanlﬂ

1L LW, T, Direj or

i

Melvin'J. Mz e, Director

ATTEST:

! Chairman Kyle did not vote with the majority regarding the review after six (6) months. See fn. 57. During

the April 16, 2002 Authority Conference, Chairman Kyle stated:
T want to thank the parties involved and our staff for an outstanding job. Of course,
there is a lot involved that will need ongoing attention and adjustment. This docket is a
step to move toward 271 approval, and I see this as a great benefit to Tennessee
consumers. And I want you to know that I’'m ready to take steps necessary, steps that
are appropriate to work with the parties on adjustments that might be needed from this
decision today. I will agree with the motion except for the six-month review. I will
work with the parties on an as-needed basis. I think this is a road map for CLECs and
expectations for Bell which we can work towards achieving. The resolution of this
docket adds clarity and consistency and a smoother path for competition in Tennessee
which is the goal of the General Assembly and a goal of mine. I’'m here to help when
circumstances deem necessary. Thank you.



